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There  is  a general  uniformity  in  the  language  of  most  of 
the  so  called  Reciprocal  or  Retaliatory  statutes  in  the  different 
states  and  although  there  are  some  exceptions  yet  the  most  of 
them  follow  a well  defined  form.  x\s  typical  of  these  laws 
the  section  of  the  insurance  laws  of  the  State  of  Illinois  may 
be  used.  This  section  is  as  follows ; 

“Whenever  the  existing  or  future  laws  of  any  other 
state  of  the  United  States  shall  require  of  life  insurance 
companies  incorporated  by  or  organized  under  the  laws 
of  this  State  and  having  agencies  in  such  other  state,  or  of 
the  agents  thereof,  .any  deposit  of  securities  in  such  state 
for  the  protection  of  policyholders  or  otherwise  or  any 
payment  for  taxes,  fines,  penalties,  certificates  of  author- 
ity, license  fees  or  otherwise,  greater  than  the  amount 
required  for  such  purposes  from  similar  companies  of 
other  states  by  the  then  existing  laws  of  this  State,  then 
and  in  every  such  case,  all  life  insurance  companies  of 
such  states  establishing  or  having  heretofore  established 
an  agency  or  agencies  in  this  State,  shall  be  and  are  hereby 
required  to  make  the  same  deposit  for  a like  purpose  with 
the  State  Treasurer  of  this  State,  and  to  pay  to  the  Insur- 
ance Superintendent  for  taxes,  fines,  penalties,  certifi- 
cates of  authority,  license  fees  or  any  other  obligation, 
an  amount  equal  to  the  amount  of  such  charges  and 
payments  imposed  by  the  laws  of  such  other  states  upon 
the  companies  of  this  State  and  the  agents  thereof.” 

These  statutes  were  passed  by  the  several  states  for  the 
purpose  of  protecting  the  companies  of  the  home  state  from 
imposition  by  other  states  and  to  secure  to  such  companies 
equal  treatment  in  the  matter  of  license  fees,  taxes,  and  other 
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charges  as  well  as  in  the  general  regulation  of  the  business. 
Thus  in  the  case  of 

State  vs.  Reinmind,  45  Ohio  St.  214,  12  N.  E.  30 
the  court  says : 

“In  other  words  our  law  is  protective  in  its  character ; 
its  purpose  being  to  protect  Ohio  insurance  companies 
from  imposition  which  might  be  put  upon  them  by  other 
states.” 

also  in  the  case  of 

People  vs.  Fire  Ass’n  of  Philadelphia,  92  N.  Y.  311,  44 
Am.  Rep.,  380. 
is  found  the  following; 

“The  evident  purpose  of  the  act  is  to  treat  the  corpora- 
tions of  another  state  seeking  to  transact  business  here 
precisely  as  such  other  state  should  treat  our  own  corpora- 
tions seeking  to  do  business  there.  It  rests  upon  the  idea 
that  the  comity  due  from  one  state  to  another  is  not 
required  to  be  more  than  equal  and  reciprocal  and  what 
is  wholly  matter  of  privilege  may  be  granted  or  withheld 
upon  conditions.” 

Some  of  these  statutes  refer  only  to  license  fees,  taxes,  pen- 
alties and  other  monetary  charges,  yet  in  other  states  they  are 
extended  to  include  other  “obligations  and  prohibitions”  or 
other  limitations  incidental  to  the  regulation  of  the  business. 
Many  thus  include  practically  the  whole  realm  of  the  regu- 
lation and  control  of  the  life  insurance  business. 

Of  the  thirty-two  or  more  states  having  such  statutes  thir- 
teen apply  only  to  fees,  licenses,  taxes  and  monetary  charges. 
Ten  include  other  “obligations  and  prohibitions”  and  the  re- 
mainder language  additional  to  these  words  or  otherwise 
intended  to  apply  the  statute  to  the  regulation  of  the  business. 
For  example,  Kentucky  uses  the  language  “obligations,  prohi- 
bitions or  requirements,”  Colorado  “conditions  precedent,” 
Iowa  “obligations,  requirement,  disqualification,  or  disability.” 

For  the  purpose  of  this  paper  the  subject  will  be  divided  as 
follows : 

First — Are  the  statutes  constitutional 

Second — Are  the  statutes  Reciprocal  or  Retaliatory  and  is 
this  material  in  their  construction 
Third — When  does  the  law  become  operative 
Fourth — To  what  extent  does  the  statute  of  the  foreign  state 
become  the  law  of  the  state  enacting  the  Retalia- 
tory Statute 
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Fifth — Application  of  the  statutes  to  fees,  licenses,  taxes 
and  other  monetary  charges 

Sixth — Application  of  the  statutes  to  “obligations  and  pro- 
hibitions” and  other  limitations  incidental  to  the 
regulation  of  the  life  insurance  business 


First.  Soon  after  these  statutes  began  to  be  enacted  there 
was  a great  deal  of  controversy  on  the  question  of  their  con- 
stitutionality. A number  of  cases  were  taken  to  the  highest 
courts  of  the  various  states.  In  the  final  decisions  there  is  a 
general  agreement  that  the  statutes  are  constitutional  although 
probably  the  first  decision  in  a court  of  highest  resort,  that 
of  the  State  of  Alabama  decided  in  1881,  held  that  the  statute 
was  unconstitutional.  The  chief  contention  on  the  question  of 
the  constitutionality  of  the  statute,  in  addition  to  the  question 
that  it  was  an  inequal  and  improper  classification  for  the  pur- 
pose of  taxation,  was  that  it  was  a delegation  of  authority  of 
the  Legislature  of  one  state  to  that  of  another.  In  other 
words  that  the  taxes  and  limitations  imposed  upon  a corpora- 
tion of  one  state  when  it  seeks  to  do  business  in  another  were 
fixed  not  by  the  Legislature  of  the  state  in  which  it  was  seek- 
ing to  do  business,  but  by  the  Legislature  of  the  state  of  its 
origin.  The  Alabama  case  referred  to  is  that  of  Clurk  & 
Murrell  vs.  The  Port  of  Mobile,  10  Insurance  Law  Journal 
357,  67  Ala.,  217.  In  this  case  suit  was  brought  for  a penalty 
imposed  upon  the  agents  of  the  Columbia  Fire  Insurance  Com- 
pany by  the  Port  of  Mobile  in  violation  of  a municipal  ordi- 
nance of  that  city  requiring  a license  for  the  carrying  on  of 
insurance  business.  The  Company  was  a corporation  char- 
tered under  the  law  of  the  State  of  Mississippi.  The  laws  of 
the  State  of  Mississippi  require  foreign  insurance  companies 
to  pay  a license  tax  of  $1,000  to  the  State  to  be  received  in  lieu 
of  all  other  taxes  or  licenses,  which  are  prohibited  to  be  en- 
acted by  any  county  or  municipal  authority.  Under  the 
Retaliatory  Law  of  the  State  of  Alabama  it  was  claimed  this 
became  the  law  of  Alabama  as  to  a Mississippi  Company  doing 
business  in  that  state  and  therefore  no  tax  could  be  assessed 
by  the  Municipal  or  County  authorities  against  agents  of  a 
Mississippi  company.  The  Company  in  accordance  with  the 
requirements  of  the  Mississippi  law  paid  the  sum  of  $1,000  to 
the  State  Treasurer,  and  obtained  a license  to  carry  on  the 
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insurance  business  in  the  State.  Having  paid  this  license 
under  the  Reciprocal  Law  they  claimed  that  it  was  exempt 
from  any  tax  by  Municipal  authorities.  The  Court  held  that 
the  law  was  unconstitutional  for  two  reasons : First — it  was 
violative  of  the  clauses  having  reference  to  that  uniformity  of 
taxation  rec|uired  in  assessing  property  of  private  corpora- 
tions and  individuals.  The  Court  for  a second  reason  says 

“the  section  of  the  Code  under  consideration  (Section 
dddOj  is  void,  furthermore,  for  another  reason,  it  is  in 
effect  a delegation  of  legislative  power.  The  framers  of 
the  constitution  have  vested  the  law-making  power  of  this 
state  exclusively  in  the  General  Assembly,  Const.  (1875) 
Art.  IV.,  Sec.  1.  No  principle  is  better  and  perhaps  more 
wisely  settled  as  a maxim  of  constitutional  law  than  that 
'the  power  conferred  upon  the  legislature  to  make  laws 
cannot  be  delegated  to  any  other  body  or  authority’ 
Cooley’s  Const.  Lim.,  116-117.  The  people  have  reposed 
the  power  there,  and  it  cannot  be  transferred  to  any  other 
person,  State  or  nationality.  This  section  of  the  Code  au- 
thorizes in  effect  the  Legislature  of  Mississippi,  speaking- 
through  its  statutes  and  not  of  judicial  knowledge  in  our 
courts,  to  fix  by  law  the  amount  which  the  Treasurer  of 
Alabama  shall  demand  of  appellants  as  a license  tax  to  do 
an  insurance  business  in  this  state.  If  the  law  making  power 
of  that  state  should  in  a day  modify,  amend,  or  repeal  their 
revenue  laws.  Ipso  Facto,  such  legislative  action  would 
modify,  amend  or  repeal  the  legal  operation  of  our  own 
laws,  provided  the  principle  contended  for  by  appellant’s 
counsel  is  a sound  and  prevailing  one.  This  cannot  be, 
for  it  would  be  confiding  to  a foreign  jurisdiction  that 
legislative  discretion  which  the  General  Assembly  of 
Alabama  are  constitutionally  bound  to  exercise  them- 
selves, and  which  they  cannot  delegate  or  commit  to 
another.  They  are  not  permitted  to  ‘substitute  the  judg- 
ment, wisdom  and  patriotism  of  any  other  body  for  those 
to  which  alone  the  people  have  seen  fit  to  confide  this 
sovereign  trust.’  Gooley’s  Const.  Lim.  117.” 

Further  the  court  says : 

“If  a law  should  be  passed  entitled  ‘an  act  to  authorize 
the  legislature  of  Mississippi  to  fix  the  amount  of  the 
license  tax  to  be  required  of  insurance  companies  organ- 
ized under  the  laws  of  that  state,  and  doing  business  in 
Alabama’  the  objection  would  be  obvious  on  first  impres- 
sion. Yet  this  is  the  necessary  and  practical  effect  of  the 
statute  as  it  now  stands,  subject  to  the  sole  limitation 
that  the  license  could  not  be  less  than  the  sum  of  one 
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hundred  dollars  as  required  o£  foreign  insurance  com- 
panies generally  by  section  1,432  of  the  code.” 

About  this  time  there  seems  to  have  been  a number  of 
decisions  in  the  lower  courts,  a great  many  of  which  fol- 
lowed the  line  of  reasoning  adopted  by  the  Alabama  Court. 
There  is  an  annotation  on  the  above  case  by  Hon.  John  A. 
Finch  of  Indiana  in  the  Insurance  Law  Journal  in  which  he 
speaks  of  the  great  importance  of  this  decision  to  the  insur- 
ance companies.  His  introductory  remarks  are  as  follows: 

“This  decision  is  on  a point  of  singular  interest  to 
insurance  companies.  Indeed,  no  question  has  been  in 
the  American  courts  of  greater  importance  to  those  cor- 
porations— and  the  wonder  is  that  it  has  not  sooner  been 
presented.  Insurance  companies  annually  pay  as  taxes, 
license  fees,  etc.,  hundreds  of  thousands  of  dollars  by 
virtue  of  legislation  here,  held  to  be  unconstitutional. 
This  legislation  has  another  bad  effect.  It  extends  and 
fixes  or  tends  to  fix  into  permanency,  the  worst  laws 
anywhere  enacted.  As  long  as  this  is  a law,  reform  in 
insurance  legislation  remains  impossible.  Such  a decision, 
therefore,  deserves  the  most  careful  consideration. 

“The  opinion  is  well  sustained.  The  retaliatory  law  is 
clearly  shown  to  be  unconstitutional.” 

Notwithstanding,  however,  the  opinion  of  the  Alabama 
court  and  that  expressed  by  Mr.  Finch  in  his  annotation  that 
the  retaliatory  law  was  unconstitutional,  such  did  not  prove 
later  to  be  the  prevailing  opinion  of  the  courts  of  the  country. 
In  fact,  the  decision  in  Alabama  seems  to  be  the  only  decision 
in  a court  of  final  resort  which  has  held  these  statutes  to  be 
unconstitutional.  The  prevailing  opinion  of  the  courts  is 
that  a classification  of  foreign  corporations  according  to  the 
states  of  their  origin  meets  the  requirements  of  the  various 
constitutions  of  the  states  as  far  as  license  fees  or  so  called 
premium  taxes  and  other  obligations  and  prohibitions  are  con- 
cerned, and  that  such  a statute  does  not  delegate  the  authority 
of  the  legislature  to  that  of  a foreign  state,  but  only  states 
upon  what  conditions  the  retaliatory  law  shall  come  into  effect. 
The  Legislature  lays  down  the  broad  policy  of  charging 
licenses  and  fees  and  imposing  limitations  against  foreign  com- 
panies at  the  same  rate  and  to  the  same  extent  that  the  foreign 
state  charges  companies  of  the  home  state.  The  law'  is  an  act 
of  the  home  state  and  takes  effect  upon  the  ascertaining  of 
the  amount  of  fees  charged  under  the  statute  of  the  foreign 
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state.  This  statute  of  the  foreign  state  fixes  the  amount  and 
while  the  wording  of  the  foreign  statute  is  followed  in  fixing 
the  amount  or  imposing  the  limitations,  yet  this  law  is  a fact 
to  be  proved  in  the  court  of  the  home  state  the  same  as  any 
other  foreign  law  which  would  affect  a contract  in  the  home 
state,  the  contract  having  been  made  in  the  foreign  state. 

This  seems  to  be  the  line  of  reasoning  now  followed  by 
practically  all  of  the  states  with  the  exception  of  Alabama. 
One  of  the  cases  in  which  the  matter  is  discussed  at  length 
is  the  suit  of  People  I's.  Fire  Association  of  Philadelphia,  92 
N.  Y . 211,  44  Am.  Rep.  380.  In  this  case  the  court  speaks  as 
follows  in  discussing  this  question: 

“The  legislation  is  assailed,  first,  upon  the  ground  that 
it  is  an  unlawful  delegation  of  the  legislative  power,  and 
the  General  Term  have  so  held  upon  the  authority  of 
Barto  vs.  Himrod  (8  N.  Y.  483).  We  do  not  think  that 
case  at  all  decisive  of  this.  What  was  there  denominated 
the  school  law  came  from  the  hands  of  the  legislature,  not 
as  a law,  but  as  a proposition.  Whether  it  should  be  a 
law  or  not  was  precisely  the  question  submitted  to  the 
popular  vote.  The  legislature  proposed  the  law,  but  left 
it  to  the  people  to  enact.  The  process  carried  out  and 
applied  to  all  bills  would  have  resulted  in  a complete 
abdication  by  the  senate  and  assembly  of  their  authority 
and  functions.  Instead  of  making  laws  they  would  simply 
have  suggested  them,  reported  them  for  consideration, 
but  left  the  judgment  upon  them,  the  determination  of 
their  expediency  and  wisdom,  to  an  authority  outside  of 
their  own.  As  to  the  school  law,  the  people  were  made 
the  legislature,  and  left  to  decide  whether  the  bill  pro- 
posed should  or  should  not  become  a law.  This  court  held 
that  the  legislature,  under  the  Constitution,  could  not  so 
delegate  its  power,  but  was  bound  to  determine  for  itself 
the  expediency  of  the  measure,  and  either  enact  or  reject 
it.  But  nothing  in  that  decision  denied  to  the  legisla- 
ture the  right  to  pass  a law  whose  operation  might  depend 
upon,  or  be  afifected  by,  a future  contingency.  The 
opinions  expressly  conceded  the  existence  of  such  power. 
It  was  not  denied  that  a valid  statute  may  be  passed  to 
.-.take  effect  upon  the  happening  of  some  future  event,  cer- 
tain or  uncertain.  And  this  was  said  as  to  the  character 
of  such  event,  viz : ‘the  event  or  change  of  circumstances 
on  which  a law  may  be  made  to  take  effect  must  be  such 
as,  in  the  judgment  of  the  legislature,  affects  the  expedi- 
ency of  the  law ; an  event  on  which  the  expediency  of 
the  law  in  the  judgment  of  the  law-makers  depends.  On 
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this  question  of  expediency  the  legislature  must  exercise 
its  own  judgment  definitively  and  finally.’  The  statute 
before  us  fully  answers  this  description.  It  came  from 
the  hands  of  the  legislature  a complete  and  perfect  law, 
having  at  once  a binding  force  of  its  own,  and  dependent 
upon  no  additional  consent  or  action  for  its  vitality  and 
existence.  The  question  of  expediency  involved  in  it  was 
not  delegated  to  any  other  tribunal,  but  settled  definitively 
and  finally  by  the  legislature  itself.  It  determined,  as  a 
conclusion  proper  and  expedient,  that  foreign  insurance 
companies,  as  the  price  of  admission  to  our  territory, 
should  pay  in  taxes,  license  fees  and  the  like  precisely 
what  the  states  which  created  them  should  impose  upon 
our  companies  in  excess  of  our  usual  rates  as  the  price  of 
admission  to  the  foreign  territory.  That  was  the  whole 
question  involved.  Nothing  else  in  the  proposed  law 
remained  to  be  settled  as  expedient  or  otherwise,  and  that 
question  the  legislature  determined  for  itself,  upon  its 
own  reasons  and  its  sole  responsibility.  Neither  the  law 
nor  its  expediency  depended  upon  the  legislation  of  an- 
other state.  It  remained  the  law  and  its  expediency  was 
the  same,  whether  other  states  legislated  or  not.  If  they 
did,  the  contingency  arose  which  the  law  stood  ready  to 
meet ; if  they  did  not,  it  remained  none  the  less  the  law, 
although  no  fact  occurred  to  set  it  in  operation. 

^ ^ ^ Hfi 

“But  it  is  argued  that  this  act  offends,  although  not 
in  the  same  manner  as  the  school  law,  by  leaving  the 
amount  of  the  tax  or  fine  to  the  legislative  discretion  of 
another  state.  The  argument  is,  that  the  nature  of  the 
attempted  legislation  is  vicious ; that  what  the  amount 
of  a tax,  fine,  penalty  or  license  shall  be  is  essentially 
the  direct  and  immediate  effect  of  statutory  enactment ; 
that  the  act  in  question  does  not  determine  it ; that  it 
remits  it  to  the  legislature  of  another  State  by  its  enact- 
ments to  create  or  change  the  tax.  Authority  for  this 
criticism  is  found  in  a decision  in  Alabama  (Clark  & 
Murrell  vs.  The  Port  of  Mobile,  10  Ins.  Law  Journal) 
and  in  one  in  Indiana  (id.  361).  But  the  whole  argu- 
ment rests  on  the  single  point  that  the  amount  of  the  tax 
or  fine  imposed  is  not  definitely  fixed  by  the  terms  of  the 
statute,  but  depends  above  a certain  rate  upon  foreign 
legislation.  Is  it  true  that  a fine  or  tax  cannot  be  imposed 
unless  its  amount  be  stated  in  the  law?  And  that,  if  left 
to  be  determined  by  some  other  tribunal,  thereby  the 
legislative  power  has  been  delegated? 

“Laws  define  a multitude  of  forbidden  acts  and  impose 
fines  and  penalties  not  exceeding  certain  amounts,  but 


7 


below  those  amounts  left  wholly  uncertain  and  committed 
to  the  discretion  and  judgment  of  judicial  officers  or 
tribunals.  It  is  quite  certain,  therefore,  that  the  legisla- 
ture does  not  abdicate  its  functions  and  delegate  its  au- 
thority when  it  imposes  a fine  or  penalty  without  itself 
fixing  the  amount,  or  when  it  leaves  it  to  be  fixed  by  some 
other  tribunal  But  in  the  statutes  before  us  nothing  is 
left  to  anybody’s  discretion.  That  is  certain  which  can 
be  rendered  certain,  and  the  act  fixes  the  tax  by  refer- 
ence to  an  extrinsic  fact  which  determines  its  amount  in 
excess  of  a fixed  and  established  rate.  Because  that 
extrinsic  fact  is  the  legislation  of  another  state,  it  does 
not  follow  that  the  legislative  discretion  of  such  other 
state  is  in  any  manner  substituted  for  our  own.  The 
opinion  in  the  case  decided  in  Alabama  turns  upon  what 
appears  to  us  to  be  this  error.  It  asserts  that  the  law  of 
which  it  speaks  ‘authorizes  in  effect  the  legislature  of 
Mississippi  speaking  through  its  statutes,  which  are  the 
subjects  of  extrinsic  proof  and  not  of  judicial  knowledge 
in  our  courts,  to  fix  by  law  the  amount  which  the  treas- 
urer of  Alabama  shall  demand  of  appellants  as  a license 
tax  to  do  business  in  this  state.’  A similar  infei'- 
ence  from  our  own  statute  is  pressed  upon  us  in  the  case 
at  bar.  But  if,  when  our  statute  was  passed,  there  had 
been  in  existence  a law  of  Pennsylvania,  imposing  upon 
New  York  companies  a license  fee  of  three  per  cent., 
and  because  of  that  fact  our  legislature  had  enacted  that 
all  Pennsylvania  companies  should  pay  a license  fee  of 
three  per  cent.,  would  that  law  have  been  a delegation  of 
legislative  authority  to  the  State  of  Pennsylvania?  Most 
clearly  not,  although  the  fact  of  the  foreign  law  lay  at 
the  foundation  of  our  legislative  judgment  and  discretion. 
And,  if  within  a month,  the  foreign  law  changed  the 
impost  to  four  per  cent.,  and  our  own  legislature,  again 
ascertaining  the  fact,  and  because  of  it,  should  change  our 
tax  to  four  per  cent.,  would  that  be  Pennsylvania  legisla- 
tion and  not  our  own?  And  what  would  be  certainly 
constitutional  if  done  seriatim,  by  several  and  separate 
acts,  does  it  become  unconstitutional  when  the  same  pre- 
cise and  identical  result,  founded  upon  exactly  the  same 
legislative  discretion,  is  accomplished  by  one,?  If  so, 
a grave  constitutional  question  is  made  to  turn  upon  the 
bare  form  instead  of  the  substance  of  legislative  action. 
It  seems  to  us  that  the  whole  difficulty  arises  from  a fail- 
ure to  regard  the  foreign  law,  relatively  to  our  own  legis- 
lation, as  simply  and  purely  an  extrinsic  and  contingent 
fact.  Such  fact,  like  any  other,  may  justly  influence  and 
even  occasion  legislative  action,  without  at  all  changing 
its  nature,  destroying  its  discretion  or  abridging  its  dutie« 
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or  its  judgment.  Most  laws  are  made  to  meet  future 
facts.  They  are  complete  when  passed  but  sleep  until 
the  contingency  contemplated  sets  them  in  operation.  A 
law  which  defines  and  punishes  murder  is  none  the  less 
complete  and  authoritative  although  no  murder  be  com- 
mitted, and  so  the  contingency  it  was  framed  to  meet  does 
not  occur.  Such  contingency  may  sometimes  be  instead 
of  a certain  and  definite  fact,  one  which  is  variable  and 
changeable.  The  legislation  suited  to  such  a fact  and 
adapted  to  such  a future  emergency,  may  properly  recog- 
nize its  movable  character,  and  be  itself  made  flexible  to 
the  changing  emergency,  and  this  very  characteristic  is 
the  product  of  legislative  will  and  discretion  rather  than  a 
surrender  of  it.” 

See  also  the  following  cases ; 

Goldsmith  vs.  Home  Ins.  Co.,  62  Ga.  279. 

Home  Ins.  Co.  vs.  Swigert,  104  III.  653. 

Germania  Ins.  Co.  vs.  Szvigerf,  128  III.  237 , 21  N.  E.  530, 
4 L.  R.  A.  473. 

State  vs.  Ins.  Co.  of  N.  A.,  115  hid.,  17  N.  E.  574. 

Phoenix  Ins.  Co.  vs.  Welch,  29  Kan.  672. 

Talbot  vs.  N.  Y.  Fidelity  & Casualty  Co.,  74  Md.,  536,  22, 
Atl.  395,  13,  L.R.  A.  584. 

State  vs.  Ins.  Co.  of  N.  A.,  71  Neh.,  320,  99,  N.  W.  36. 

Second.  The  words  Reciprocal  and  Retaliator}"  seem  to  be 
used  rather  indiscriminately  in  describing  these  statutes.  By 
examination  of  the  insurance  laws  of  the  different  states  it 
will  be  found  that  the  statutes  are  indexed  in  some  instances 
under  the  word  “Reciprocal”  and  in  others  under  the  word 
“Retaliatory.”  It  probably  is  not  of  very  material  importance 
under  which  name  the  insurance  laws  index  the  statute.  The 
use  of  the  word  “Reciprocal”  conveys  to  the  mind  a more 
pleasant  and  generous  attitude  than  the  word  “Retaliator}'” 
and  for  this  reason  no  doubt  it  is  used  in  describing  some  of 
these  statutes.  However,  it  would  seem  that  the  ultimate 
intention  of  the  law  is  to  secure  reciprocity  but  to  secure  it 
by  means  of  retaliation.  The  law  authorizes  a retaliation  upon 
the  part  of  the  officers  of  the  state  by  imposing  upon  foreign 
companies  transacting  business  in  the  state  the  same  conditions 
that  the  foreign  state  would  impose  upon  a corporation  of  the 
home  state  doing  business  in  the  foreign  jurisdiction.  In  this 
sense  it  is  a retaliation.  The  intent,  however,  of  the  retalia- 
tion is  the  hope  or  expectation  that  the  foreign  state  will  re- 
ciprocate by  giving  to  the  home  state  companies  equal  oppor- 
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tunities  and  conditions  under  which  to  transact  business  in 
that  state.  In  this  sense  the  ultimate  purpose  of  the  statute 
may  be  said  to  be  reciprocal.  It  would  seem,  however,  that  it 
is  in  this  sense  alone  for  under  the  wording  of  most  of  the 
statutes  they  are  strictly  retaliatory.  It  would  be  a matter  of 
little  importance  if  the  question  did  not  involve  the  applica- 
tion of  a legal  principle.  The  courts  have  endeavored  to  make 
a distinction  between  the  construction  of  a law  or  an  act 
which  is  Reciprocal  and  one  which  is  Retaliatory.  In  the  con- 
struction of  the  Reciprocal  Law  the  theory  is  that  it  should 
be  construed  liberally  and  the  court  construes  such  statutes 
liberally.  In  other  words  if  we  are  returning  a favor  for  a 
favor,  we  do  it  with  an  abundance  of  good  measure,  not  care- 
fully scrutinizing  our  acts  of  generosity.  If  we  are  returning 
evil  for  evil  we  hold  the  scales  of  justice  at  an  exact  balance. 
It  is  the  old  adage,  “an  eye  for  an  eye  and  a tooth  for  a tooth” 
and  we  exact  in  theory  the  full  pound  of  flesh. 

In  the  suit  of  State  Ex  rel  Attorney  General  vs.  Fidelity  & 
Casualty  Insurance  Company,  49  Ohio  St.  440  31  N.  E.  658 
the  Court  in  discussing  the  distinction  between  the  question  of 
Reciprocal  and  Retaliatory  Laws  uses  the  following  language : 

“The  character  of  this  section  is  relative  to  its  construc- 
tion. It  is  claimed  to  be  reciprocal  in  character,  and 
should  therefore  be  liberally  construed.  A little  reflec- 
tion will,  we  think,  show  that  it  is  not  of  this  nature,  but 
upon  the  other  hand  retaliatory,  and  should  therefore  be 
strictly  construed ; or  in  other  words,  not  applied  to  a case 
that  does  not  fairly  fall  within  its  letter.  Reciprocity 
expresses  the  act  of  an  interchange  oL  favors  between 
persons  or  nations ; retaliation  that  of  returning  evil  for 
evil,  or  disfavors  for  disfavors.  Accurately  speaking,  we 
reciprocate  favors  and  retaliate  disfavors.  This,  then,  is 
a retaliatory  statute.  It  treats  the  companies  of  other 
states  as  Ohio  companies  ai-e  treated  in  them;  but  the 
moment  it  is  made  to  appear  that  Ohio  companies  are  not 
—treated  with  the  same  favor  in  another  state  that  com- 
panies of  that  state  are  treated  in  Ohio,  a case  is  made 
for  the  application  of  its  provisions,  and  retaliation  fol- 
lows as  a result.  It  is  true  that  the  ultimate  object  of  the 
statute  is  to  secure  reciprocity ; but  what  we  have  now 
to  do  with  is  not  its  ultimate,  but  its  immediate,  object, 
and  that  is  to  retaliate  on  the  companies  of  a given  state 
disfavors  shown  to  Ohio  companies  in  the  same  state.” 
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While  most  all  of  the  statutes  are  retaliatory  in  fact,  no 
matter  by  what  name  they"  may  be  designated,  yet  there  are 
one  or  two  in  which  at  least  the  legislature  attempted  to  place 
words  which  would  give  them  the  appearance  of  being  recipro- 
cal. For  example,  a statute  of  Minnesota  is  as  follows : 

“The  policies  of  a life-insurance  company,  not  organ- 
ized under  the  laws  of  this  state,  may  contain  any  pro- 
vision which  the  law  of  the  state,  territory,  district  or 
country  under  which  the  company  is  organized,  pre- 
scribes shall  be  in  such  policies,  and  the  policies  of  a life 
insurance  company  organized  under  the  laws  of  this  state 
may,  when  issued  or  delivered  in  any  other  state,  terri- 
tory, district  or  country,  contain  any  provision  required 
by  the  laws  of  the  state,  territory,  district  or  country  in 
which  the  same  are  issued,  anything  in  this  act  to  the 
contrary  notwithstanding.” 

So  also  a statute  of  Wisconsin  bears  evidence  of  a notion 
of  reciprocity.  This  statute  reads  : 

“When  any  insurance  corporation  or  other  insurer  of 
this  state  shall  be  licensed  to  transact  insurance  in  any 
other  state,  territory  or  district  of  the  United  States, 
like  insurance  corporations  or  insurers  from  such  other 
state,  territory  or  district  shall  pay  no  other  or  greater 
taxes,  fees,  or  licenses  than  are  or  would  lawfully  be 
imposed  upon  and  collected  from  like  insurance  corpora- 
tions or  insurers  of  this  state  by  such  other  state,  terri- 
tory or  district ; but  the  amount  of  such  taxes  or  fees 
paid  by  insurance  corporations  or  insurers  subject  to 
sections  51.32  1972,  1926,  and  1946  n.  shall  not  be  less 
than  the  amount  required  and  applied  as  provided  in  said 
sections.  This  section  shall  not  apply  to  insurance  cor- 
porations or  other  insurers  of  any  foreign  country.” 

In  addition  to  this  statute  the  state  of  Wisconsin  has  a 
retaliatory  statute  in  the  usual  form.  This  seems  to  be  a case 
of  extending  reciprocity  to  such  states  as  have  actually  licensed 
a Wisconsin  company  to  do  business  therein  but  permitting 
the  usual  retaliatory  law  to  apply  until  a Wisconsin  company 
may  happen  to  apply  for  a license. 

Third.  In  the  enforcement  of  Retaliatory  Laws  the  ques- 
tion soon  arose,  when  do  these  laws  become  operative?  The 
statutes  usually  provided  that  the  state  having  the  Retaliatory 
Law  should  impose  the  same  taxes,  fines  and  penalties  upon 
a foreign  company  as  the  laws  of  such  foreign  state  impose 
upon  companies  of  the  home  state  doing  business  therein. 


11 


The  contention  was  made  that  unless  a company  of  the 
state  having  the  Retaliatory  Statute  was  actually  doing  business 
in  the  foreign  state  that  the  Retaliatory  Law  was  not  in  eifect. 
In  other  words  the  Retaliatory  Law  could  not  come  into  effect 
until  the  home  state  had  actually  chartered  some  company 
which  had  paid  fees  in  excess  of  the  amount  charged  by  the 
home  company  for  doing  business  in  the  foreign  state.  The 
act  which  brought  the  Retaliatory  Law  into  operation  was  the 
imposition  of  the  foreign  statute  upon  a home  company.  This, 
however,  was  in  several  cases  held  not  to  be  the  rule.  In  other 
words,  it  was  held  the  Retaliatory  Law  went  into  effect  imme- 
diately upon  the  passage  of  the  law  by  the  foreign  state.  The 
fact  which  brought  the  Retaliatory  Law  into  effect  was  the 
enactment  of  the  foreign  statute  by  its  legislature  or  the  exis- 
tence of  a law  already  in  force  in  the  foreign  state  at  the  time 
the  Retaliatory  Law  was  passed.  It  was  not  a question  of 
whether  the  foreign  state  had  collected  money  from  or  imposed 
limitations  upon  a company  belonging  to  the  state  hdving  the 
Retaliatory  Law,  but  whether  it  had  enacted  such  a law  or  had 
such  a law  on  its  statute  books.  All  the  officers  of  the  state 
need  do  in  enforcing  the  Retaliatory  Law  is  to  ascertain  the  fact 
that  such  a law  is  in  existence.  This  was  decided  in  the  case 
of  Germania  Insurance  Company  vs.  Swigert,  128  III.,  287 ; 18 
Insurance  Lazv  Journal  840.  The  Court  says: 

“The  'time  when’  is  plainly  ‘whenever  the  existing  or 
future  laws  of  any  state  . . . shall  require,’  etc.  Does  a 
law  any  the  less  require  a thing  to  be  done  because  there  is 
no  present  subject-matter  upon  which  to  operate?  The 
requirement  of  the  law  is  but  the  declaration  of  the  rule 
to  be  observed,  and  it  must  antecede  the  facts  which  call 
it  into  action.  The  existence  of  the  law  and  the  exis- 
tence of  a present  subject-matter  upon  which  it  will  take 
effect  are  entirely  distinct  things.  The  former  depends 
upon  the  will  of  the  legislature,  while  the  latter  depends 
upon  the  conduct  of  the  people  in  the  respect  contemplated 
by  the  law,  after  the  law  is  in  force  as  a rule  of  action. 
Thus  the  law  prohibiting  sales  of  spirituous  liquors  with- 
out a license  is  none  the  less  the  law  because  nobody  may 
want  to  sell  liquors.  It  does  not  actively  operate  upon 
any  particular  person  until  some  one  wants  to  sell  liquors, 
but  whenever  that  occurs  it  is  actively  operative  upon  that 
person,  although  it  may  be  years  after  the  law  first  went 
into  force  as  a rule  of  action.  So  here  the  existing  law 
in  Louisiana  requires  of  insurance  companies  organized 
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under  the  laws  of  other  states  (and  there  of  this  state), 
and  having  agencies  in  that  state,  to  pay  an  annual  license 
of  $400,  etc.  The  words,  ‘and  having  agencies  in  this 
state,’  as  they  occur  in  Aat  law,  are  plainly  but  a part 
of  the  description  of  the^ubject-matter  upon  which  the 
law  is  to  operate,  and  are  not  a statement  of  the  time 
when  the  law  is  to  exist  or  be  in  force.  The  existing  law 
makes  the  requirement — declares  the  rule,  and  it  remains 
in  force  just  as  well  without  as  with  a present  subject- 
matter  upon  which  to  actively  operate ; and  since  it  is  the 
existence  of  the  law  and  not  the  application  of  the  law 
to  its  subject-matter  that  determines  when  section  29 
shall  be  obligatory,  it  must  follow  that  it  is  unimportant 
whether  insurance  companies  organized  under  the  laws 
of  this  state  have  agencies  in  the  state  of  Louisiana  or 
not.” 

See  also 

Clay  Insurance  Commissioner  vs.'Dixie  Fire  Ins.  Co.,  183 
S.  W.  529  Ky. 

Union  Central  Life  vs.  Dnrfee,  164  III.,  186  45  N.  E.  441. 

In  a case  decided  by  the  Ohio  Supreme  Court,  State  vs. 
Fidelity  & Casualty  Co.,  49  Ohio  St.  440-21  N.  E.  658,  here- 
tofore cited,  it  was  decided  that  while  it  was  not  necessary 
that  there  should  be  a corporation  of  Ohio  actually  transact- 
ing business  in  a foreign  state  in  order  that  the  provisions  of 
the  Retaliatory  Statute  in  regard  to  the  limitations  upon  doing 
business  w'ould  become  operative,  yet  there  should  be  at  least 
a corporation  in  existence  under  the  laws  of  Ohio  capable  of 
and  authorized  to  transact  the  same  line  of  business  as  the 
foreign  corporation  seeking  to  do  business  in  Ohio.  The 
theory  of  this  case  is  that  in  order  that  the  law  become  effec- 
tive there  must  be  at  least  some  corporation  in  the  State  of 
Ohio  capable  of  doing  business  in  the  foreign  state  and  which 
might  be  deterred  from  doing  such  business  therein  because 
of  the  adverse  legislation  of  that  state. 

The  court  in  reaching  this  conclusion  says : 

“It  is  admitted  that  Ohio  companies  may  be,  but  it  is 
averred  that  none  have  been,  formed  to  do  the  four  lines 
of  insurance  which  the  defendant  is  doing  in  this  state. 
Hence  no  case  is  made  for  the  application  of  the  statute, — 
the  language  being ; ‘When  by  the  laws  of  any  other  state, 
. . any  . . . prohibitions  are  imposed  upon  in- 

surance companies  of  this  state,  doing  business  in  such 
state,  ...  so  long  as  such  laws  continue  in  force, 
. . the  same  prohibitions  of  whatever  kind,  shall 
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be  imposed  upon  all  insurance  companies  of  such  other 
state  doing  business  in  this  state.’  To  bring  a case  within 
the  statute,  there  must-  at  least,  be  an  Ohio  Company 
formed  to  which  the  prohibitions  of  the  New  York  statute 
would  apply,  should  it  attempt  to  enter  and  do  business 
in  that  state.  It  is  said  that  the  very  reason  that  there 
are  no  such  Ohio  companies  may  be  the  existence  of  this 
New  York  statute.  This  is  a very  remote  conjecture,  yet, 
admitting  its  possibility,  it  does  not  vary  the  language  of 
our  statute.  If  it  should  be  deemed  desirable  to  foster 
the  formation  of  such  Ohio  companies  to  do  business  in 
other  states,  it  can  easily  be  accomplished  by  the  legis- 
lature making  the  statute  apply  where  Ohio  companies 
may  be,  as  well  as  where  they  are  formed  to  do  such 
business  in  other  states.  We  do  not  believe,  that  any 
lawyer  would  affirm  that  an  indictment  drawn  upon  such 
a statute  as  this  would  be  good,  that  failed  to  aver  the 
existence  of  an  Ohio  company,  to  which  the  discrimin- 
ating features  of  the  statute  of  the  other  state  might 
apply.  And  there  is  no  reason  why  a different  rule  of 
construction  should  be  adopted  in  this  proceeding.  The 
consequences  to  the  defendant  are  of  a penal  nature.  If 
found  guilty  as  charged,  it  must  not  only  abandon  the 
business  it  has  established,  but  cease  to  do  more  than  one 
of  its  lines  of  business  in  the  state,  so-dong  as  the  legisla- 
tion of  the  two  states  remains  unchanged.” 

The  Iowa  court  in  the  case  of  State  vs.  Fidelity  & Casualty 
Co.,  77  loioa  648,  42  N.  W.  509,  held  that  it  was  not  pertinent 
to  the  question  that  Iowa  companies  were  not  allowed  to  do 
more  than  one  kind  of  business  under  their  own  laws,  in  the 
enforcement  of  the  Retaliatory  Statute  nor  was  it  material  that 
no  Iowa  company  was  doing  business  in  the  foreign  state. 
The  court  says : 

“The  law  of  New  York  in  terms  prohibits  an  insurance 
company  organized  under  the  laws  of  Iowa  from  making 
in  New  York  more  than  one  of  the  kinds  of  insurance 
made  by  the  defendant  in  this  state,  and  that  law  of  itself 
places  on  the  statute  book  of  Iowa  the  law  that  the  defen- 
dant, being  an  insurance  company  organized  under  the 
laws  of  New  York,  can  make  but  one  of  such  kinds  of 
insurance  in  this  state.  It  is  not  important  nor  neqessary 
to  the  existence  of  the  law  here  that  an  Iowa  company 
should  go  to  New  York  to  test  the  sincerity  of  the  people 
in  the  enforcement  of  her  laws ; nor  is  such  a step  neces- 
sary to  the  enforcement  of  the  law  in  this  state.  A spirit 
of  comity  between  the  states  should  induce  a belief  that 
their  laws  are  made  in  good  faith,  and  for  observation. 


14 


The  sting  of  the  addeif/fnay  be  necessary  in  some  cases, 
to  avoid  encroachments,  but  such  necessity  is  not  the 
result  of  a law  or  rule  of  action.  . . . It  is  urged  in 

argument  that  a company  organized  in  Iowa  could  only 
make  one  of  such  kinds  of  insurance  here,  because  it 
would  be  prohibited  from  doing  more  by  our  laws,  and 
hence  the  laws  of  New  York  would  not  prevent  it  from 
doing  in  that  state  what  it  could  do  in  this  under  Iowa  law. 
But  we  fail  to  see  how  that  reaches  the  question.  It  is 
not  the  question  if  New  York  does  as  well  by  Iowa  insur- 
ance companies  as  Iowa  itself  does,  but  does  New  York 
deny  privileges  to  Iowa  companies,  or,  perhaps  in  better 
terms,  does  it  impose  prohibitions?  If  so,  the  same  pro- 
hibitions are  imposed  in  return  as  against  New  York 
companies.  By  the  demurrer  the  fact  of  such  prohibitions 
is  admitted,  and  we  think  the  defendant  can  legally  make 
but  one  of  the  kinds  of  insurance  in  this  state.” 

The  generally  adopted  theory  is  that  the  passage  of  the  law 
l)y  a foreign  state  is  the  act  itself  which  brings  into  operation 
the  Retaliatory  Law.  This  is  based  upon  the  construction  of 
the  words  of  the  statute  in  which  it  states  that  “whenever  the 
existing  or  future  laws  of  another  state  of  the  United  States 
shall  require  of  the  insurance  companies  incorporated  by,  etc.,” 
the  cases  holding  that  the  language  thus  used  means  that  it 
takes  effect  immediately  upon  the  passage  of  the  law  requiring 
companies  to  make  certain  payments  or  imposing  certain  limi- 
tations no  matter  whether  there  were  any  companies  doing 
business  in  the  state  at  the  time  or  not. 

Fourth.  While  the  courts  hold  generally  that  there  is  no 
delegation  of  authority  by  the  legislature  of  the  Home  State 
in  passing  Retaliatory  Statutes,  yet  none  the  less  when  the  fact 
of  the  existence  of  the  foreign  statute  is  established,  it  becomes 
the  law  which  fixes  the  amount  of  fees  and  taxes  and  pre- 
scribes the  limitations,  if  these  are  in  excess  of  the  require- 
ments of  the  home  state.  This  is  not  only  true  as  to  the 
statute  itself,  but  is  also  true  of  court  decisions  and  the  con- 
struction placed  upon  the  statute  by  officials  of  the  foreign 
state  in  enforcing  the  statute.  In  fact  the  courts  of  the  state 
having  the  Retaliatory  Law  are  bound  by  the  construction  of 
the  statute  made  by  the  foreign  state,  for  this  construction  be- 
comes part  of  the  law  which  the  Retaliatory  Statute  brings 
into  effect. 

The  case  oi  Talbot  vs.  Fidelity  & Casualty  Co.  herein  cited 
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involved  the  application  of  the  New  York  law  which  gave  the 
Superintendent  of  that  state  the  right  to  refuse  admission  to 
a foreign  company  whenever  in  his  judgment  it  would  best 
promote  the  interest  of  the  people  of  the  state  of  New  York. 
Under  this  statute  he  had  refused  admission  to  a Maryland 
company  to  do  business  in  New  York.  Thereupon  the  Insur- 
ance Commissioner  of  Maryland  refused  admission  to  a New 
York  company  to  do  business  in  Maryland,  claiming  by  reason 
of  the  Retaliatory  Statute  the  New  York  law.  gave  him  the 
same  authority  as  to  New  York  companies  that  the  New  York 
Superintendent  had  over  Maryland  companies.  The  court 
says: 

“The  appellant  controverts  this  position,  and  insists 
that,  while  a discretion  in  the  matter  is  not  conferred  on 
the  commissioner  in  express  language,  as  is  done  by  the 
New  York  Statute  to  its  superintendent  of  insurance,  yet 
our  Statute  is  a strictly  retaliatory  one;  and  when  the  New 
York  statute  imposes  an  ‘obligation  or  a prohibition’  not 
found  in  ours,  that  obligation  and  prohibition  must  be 
treated  as  if  found  in  so  many  words  in  our  Statute,  and 
is  to  be  enforced  accordingly.  In  other  words,  the  con- 
tention of  the  appellant  is  that,  in  such  case,  and  for  such 
emergency  our  Statute  makes  the  New  York  law  our  law 
to  control  the  action  of  our  commissioner  of  insurance. 
This,  we  think,  is  the  correct  view,  and  justifies  the  com- 
missioner in  refusing  license  to  the  appellee. 

“We  cannot  agree  to  the  view,  pressed  with  so  much 
earnestness  and  ability  by  apellee’s  counsel,  that  the  ex- 
clusion of  the  Mai'yland  company  from  New  York  State 
by  the  refusal  on  the  part  of  the  New  York  Superintend- 
ent to  allow  it  license  was  not  a ‘prohibition’  by  the  law 
of  New  York,  within  the  meaning  of  our  Statute.  The 
law  of  New  York  vests  such  absolute  discretion  in  its 
superintendent  of  insurance  that  it  is  within  his  power 
to  exclude  every  Maryland  company  from  working  in 
New  York  State,  if  in  his  judgment  it  was  not  to  the 
interest  of  the  New  York  people  to  have  companies  of 
other  States  to  compete  with  insurance  companies  of  that 
State.  Now  it  is  perfectly  clear  that  our  law-makers  never 
designed  that  our  statute  should  be  so  interpreted  as  to 
allow  New  York  companies  to  have  access  to  our  State 
on  the  same  terms  as  our  own,  while  ours  cannot  be 
allowed  in  New  York  State.” 

State  vs.  Western  Union  Mut.  L.  & A.  Soc.  47  Ohio  St. 
167,  24  N.  E.  292  refused  to  allow  a Michigan  company  to 
issue  a certain  kind  of  a policy  in  Ohio  because  Ohio 
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companies  doing  a like  business  would  not  be  permitted  to 
issue  such  a policy  in  Michigan. 

The  court  says ; 

“These  are  the  basis  and  limitations  upon  which  such 
companies  are  authorized  to  do  business  in  Ohio,  and  the 
question  to  be  determined  here  is  whether  they  are  per- 
mitted by  the  laws  of  Michigan  to  do  business  there  upon 
substantially  the  same  basis  and  limitations  It  is  not 
enough  that  they  be  permitted  there  to  exercise  some  of 
their  franchises,  or  transact  a part  only  of  the  business 
they  are  authorized  to  do  in  Ohio,  but  they  must  there 
be  permitted  to  do  substantially  the  same  business  upon 
substantially  the  same  terms,  and  conditions,  as  they 
are  in  Ohio.  If,  by  the  laws  of  Michigan,  any  substan- 
tial limitation  or  restriction  is  placed  upon  such  Ohio 
companies  in  regard  to  the  character  or  extent  of  the 
business  they  may  transact  There,  to  which  they  are  not 
subject  in  Ohio,  it  cannot  be  said  that  they  are  permitted  to 
do  business  there  upon  substantially  the  same  basis  and 
limitations  as  they  are  in  Ohio.” 

Haverhill  Ins.  Co.  vs.  Prescott  42  N.  H.  547,  ,80  Am.  Dec. 
123  held  that  a note  given  for  a premium  was  void  and  could 
not  be  enforced  in  New  Hampshire  where  the  company  was  a 
Massachusetts  Company  and  had  issued  a policy  in  New 
Hampshire,  without  complying  with  the  Massachusetts  law 
which  was  in  force  in  New  Hampshire  by  reason  of  the  Re- 
taliatory Law. 

See  also  State  vs  Moore,  39  Ohio  St.  486. 
fifth.  In  the  application  of  Retaliatory  Statutes  in  the 
matter  of  fees,  licenses  and  other  monetary  charges  such 
statutes  become  operative  only  when  the  charges  in  the  for- 
eign state  exceed  the  charges  that  the  home  state  would  other- 
wise make  against  a company  if  it  were  doing  business  in 
such  home  state.  Such  fees  and  taxes  are  only  increased  to 
such  an  amount  that  the  total  collection  equals  the  total  charged 
by  the  foreign  state.  For  example  if  in  the  home  state  the 
foreign  company  had  to  pay  license  fees  to  municipalities  while 
such  were  not  charged  under  the  laws  of  the  foreign  state  the 
company  would  be  allowed  credit  for  these  payments.  In 
paying  premium  income  taxes  such  company  is  also  allowed 
credit  for  such  deductions  as  are  permitted  by  its  own  state. 
Such  taxes  and  license  fees  are  only  collectible  by  the  Insur- 
ance Commissioner  or  such  officer  as  may  be  designated  by 
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the  Retaliatory  Law  and  is  not  to  be  enforced  by  a municipality 
against  a foreign  company. 

State  vs.  Reinmund,  45  Ohio  St.  214,  13  N.  E.  30. 

Blackmer  vs.  Royal  Ins.  Co.,  115  Ind.  291, 17  N . E.  580. 

Sixth.  The  application  of  Retaliatory  Laws  in  the  enforce- 
ment of  “obligations  and  prohibitions”  and  limitations  inci- 
dental to  the  regulation  of  the  life  insurance  business  simply 
means  that  the  home  state  may  enforce  its  own  regulations  and 
then  add  to  this  any  additional  limitations  which  the  foreign 
state  would  enforce  against  one  of  its  companies  in  that  State. 
VVe  have  seen  that  in  the  Maryland  case  under  the  Retaliatory 
Statute  a New  York  company  was  refused  a license  to  do 
business  in  that  state  by  reason  of  the  New  York  Statute 
which  gave  its  Superintendent  this  authority  when  in  his  judg- 
ment it  was  for  the  best  interest  of  the  people  of  that  state. 
Iowa  refused  to  permit  a New  York  company  to  do  more  than 
one  kind  of  business  in  Iowa.  Ohio  would  not  permit  a Mich- 
igan company  to  issue  a particular  kind  of  policy  because  such 
Ohio  Companies  could  not  issue  them  in  Michigan.  If  a state 
having  such  a Retaliatory  Law  were  to  repeal  all  its  laws  regu- 
lating the  life  insurance  business  except  the  Retaliatory  Law, 
apparently  it  would  still  be  fully  equipped  to  regulate  all  com- 
panies from  foreign  states  according  to  the  laws  of  each 
particular  state. 

See 

Talbott  vs.  Eidelity  & Casualty  Co:,  74  Md.  536,  22  Atl. 
395. 

State  vs.  Eidelity  & Casualty  Co.,  77  la.  648,  42  N . W.  509. 

State  vs.  Western  U.  Mut.  L.  & A.  Soc.,  47  Ohio  St.  167, 
24  N.  E.  392. 


CONCLUSIONS  AND  COMMENT 

The  conclusions  reached  in  the  matter  of  the  above  are: 

Eirst.  The  statutes  are  constitutional  unless  with  a possible 
exception  of  the  State  of  Alabama. 

Second.  With  a few  possible  exceptions,  the  statutes  are 
retaliatory  in  their  nature  but  reciprocal  in  their  ultimate  pui‘- 
pose  and  certain  acts  under  the  statutes  may  be  and  no  doubt 
are  reciprocal  as  for  example  where  certain  credits  are  allowed 
in  reduction  of  taxes. 
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Third.  The  laws  take  efifect  immediately  upon  the  enact- 
ment of  the  law  in  the  foreign  state  or  if  the  law  is  already 
on  the  statute  books  at  the  time,  it  is  brought  into  effect  upon 
the  passage  of  the  Retaliatory  Law. 

Fourth.  While  there  is  no  delegation  by  the  Legislature  to 
the  foreign  state  of  its  power  or  authority  yet  the  law  of  the 
foreign  state,  including  court  decisions  and  constructions  placed 
upon  the  law  by  state  officials  in  reality  and  as  a matter  of 
practice  becomes  the  law  in  the  state  having  the  Retaliatory  Law 
for  companies  of  such  foreign  state. 

Fifth.  In  the  matter  of  establishing  the  amounts  due  in  the 
way  of  taxes  or  license  fees  the  rule  is  that  the  total  amount 
collected  in  the  state  having  the  Retaliatory  Law  should  equal 
the  total  amount  charged  in  the  foreign  state.  In  other  words, 
credit  should  be  allowed  for  any  and  all  taxes  and  charges  and 
only  the  balance  sufficient  to  make  up  the  total  should  be  col- 
lected under  the  Retaliatory  Law. 

Sixth.  Where  the  Retaliatory  Law  includes  obligations  or 
prohibitions  it  is  applied  with  the  same  force  and  effect  as 
where  the  law  refers  only  to  the  question  of  licenses  and 
charges  and  the  company  is  restricted  according  to  the  law  of 
its  home  state.  In  passing  these  laws  the  home  state  not  only 
legislates  for  its  companies  within  its  own  border  but  in  reality 
imposes  the  same  obligations  in  every  other  state  having  a 
Retaliatory  Law. 

Retaliatory  Laws  have  possibly  been  of  some  value  in  bring- 
ing about  uniformity  in  license  charges  and  regulation  of  the 
business  but  as  said  by  Mr.  Finch  they  have  extended  and 
tend  to  fix  permanently  the  worst  laws  anywhere  enacted. 
Some  peculiar  situations  arise  by  reason  of  the  Retaliatory 
Laws,  as  for  example  some  states  exact  a much  smaller  prem- 
ium income  tax  of  their  home  companies  than  of  foreign  com- 
panies but  by  reason  of  Retaliatory  Laws  the  home  companies 
pay  the  higher  rate  in  many  foreign  states  which  is  much 
higher  because  of  their  own  laws  than  it  would  otherwise  be. 
In  one  state  it  was  discovered  that  if  foreign  companies  were 
taxed  it  would  mean  that  the  home  companies  on  account  of 
Retaliatory  Laws  in  other  states  would  have  to  pay  more  to  the 
other  states  than  the  home  state  would  collect  from  foreign 
companies,  so  to  prevent  this  a very  unusual  law  was  passed 
the  preamble  of  which  is  as  follows ; 
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"Whereas,  The  revenue  derived  from  the  state  under 
existing  legislation  is  insufficient,  the  public  interests  de- 
manding an  increase  of  state  taxes  upon  life  insurance 
companies ; and  whereas,  it  is  undesirable  to  impose  any 
taxation  for  state  purposes  on  life  insurance  companies  not 
incorporated  under  the  laws  of  this  state  but  doing  business 
therein,  because,  by  reason  of  the  operation  of  reciprocal 
or  retaliatory  legislation  of  other  states  the  companies  of 
this  state  would  be  compelled  to  pay  a much  greater 
amount  of  taxation  to  other  states  than  would  be  col- 
lected from  such  companies  of  other  states  by  this  state; 
and  whereas,  such  companies  of  this  state  are  willing  to 
bear  the  entire  burden  of  such  taxation,  provided  such 
companies  of  other  states  be  relieved  therefrom;” 

V ol.  4 Compiled  Laws  of  N.  J.  5296. 

Following  the  preamble  the  law  provided  for  a tax  on 
domestic  companies  but  exempted  foreign  companies,  with  the 
further  provision  that  any  taxes  that  were  collected  from  for- 
eign companies,  which  of  course  would  be  by  reason  of  the 
New  Jersey  Retaliatory  Law,  would  be  allowed  the  home  com- 
panies as  a credit  or  rebate  on  their  taxes. 

Under  the  Retaliatory  Laws  as  enacted  in  a great  many 
states,  if  one  state  should  require  a standard  form  of  policy 
then  such  standard  form  of  policy  must  be  written  in  all 
states  having  Retaliatory  Laws  in  which  the  companies  of  that 
state  are  doing  business.  If  a limitation  is  placed  upon  the 
expense  of  writing  new  business  such  as  was  done  in  New 
York  in  1907  then  such  limitations  by  law  is  placed  upon  all 
New  York  companies  in  states  having  such  Retaliatory  Laws. 
Where  a state  has  a law  such  as  the  State  of  New  York,  which 
authorizes  the  Insurance  Superintendent  to  refuse  a license  to 
a life  insurance  company  of  another  state  when  in  his  dis- 
cretion he  deems  it  to  be  for  the  best  interests  of  the  people 
of  New  York  then  every  state  which  has  such  a Retaliatory 
Law  has  an  equal  right  to  refuse  any  New  York  company 
the  right  of  doing  business  in  said  state  whenever  in  its  Com- 
missioner’s discretion  he  deems  it  to  be  for  the  best  interests 
of  the  people  of  such  state  not  to  admit  such  Company.  When- 
ever a state  passes  a Retaliatory  Law  it  immediately  brings 
into  existence  the  statutes  and  decisions  of  all  the  other  states 
as  well  as  its  own  as  possible  laws  governing  the  fees  and 
licenses  or  other  regulations  of  business.  The  actual  number 
in  force  depends  on  how  many  states  have  companies  doing 
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business  in  the  particular  state.  Not  only  this  but  the  Insur- 
ance Department  of  the  State  is  bound  to  take  into  considera- 
tion the  court  decisions  of  the  various  states  and  the  rulings 
of  the  officers  of  the  different  states.  Is  it  any  wonder  that 
out  of  such  a sea  of  rules  and  regulations,  statutes  and  court 
decisions,  the  Insurance  Departments  are  almost  driven  to 
despair.  While  the  Retaliatory  Laws  may  have  a wholesome 
effect  upon  our  sister  states  in  bringing  about  a sort  of  reci- 
])rocity  in  which,  while  we  deal  at  arms  length  with  each 
other,  we  recognize  the  power  and  right  of  the  other  party 
and  in  this  way  have  in  a sense  secured  a certain  amount  of 
uniformity  of  regulations  in  the  control  of  the  life  insurance 
business,  yet  on  the  whole  such  legislation  has  in  many  ways 
been  injurious  rather  than  beneficial.  It  has  retarded  progress 
rather  than  promoted  it.  If  each  state  would  enact  the  laws 
which  it  considers  just  and  right  without  regard  to  other  states, 
applicable  alike  to  domestic  and  foreign  companies,  or  if  a 
genuine  reciprocal  law  were  devised  in  which  companies  of 
other  states  were  invited  to  come  into  the  state  upon  equal 
terms  with  home  companies  in  return  for  like  concessions,  a 
better  spirit  of  cooperation  would  prevail  and  much  would  be 
done  toward  the  securing  of  uniform  regulation  and  control. 
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